Journal of Environmental & Earth Sciences | Volume 07 | Issue 06 | June 2025

D BILINGUAL Journal of Environmental & Earth Sciences
PUBULISHING

_) GROUP https://journals.bilpubgroup.com/index.php/jees

ARTICLE

The Right to Public Participation in Advancing Environmental
Sustainability in South African Cities
Fredua Agyemang

South African Research Chair Initiative (SARChI) in Cities, Law, and Environmental Sustainability (CLES), Faculty of
Law, North-West University, Potchefstroom 2520, South Africa

ABSTRACT

Promoting environmental sustainability in South Africa’s cities through public participation is vital for foster-
ing inclusive governance and equitable decision-making. Currently, 63% of South Africa’s population—and 64% of its
youth—Tlive in urban areas, with this figure expected to rise to nearly 80% by 2050. Rapid urbanisation brings significant
environmental challenges, including air and noise pollution, greenhouse gas (GHG) emissions, and inadequate waste
management. Globally, cities contribute over 70% of GHG emissions and consume two-thirds of the world’s energy.
South African cities face similar issues: worsening air quality in regions like the Highveld, water scarcity, urban flooding,
waste management problems, and biodiversity loss due to urban sprawl. This article explores how South Africa’s consti-
tutional and legislative frameworks support public participation in promoting urban environmental sustainability. Using
doctrinal research, it examines key legal instruments—including the Constitution and environmental laws—that establish
participatory rights and promote transparency, accountability, and inclusivity. The article draws on court decisions and
case studies to highlight ongoing barriers to meaningful participation, particularly for marginalised communities. These
include administrative inefficiencies, political interference, and unequal access to information and resources. The article
concludes by proposing strategies such as capacity-building initiatives, the integration of traditional knowledge systems,
and enhanced institutional coordination to strengthen public participation and improve urban environmental outcomes,
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1. Introduction

Cities contribute more than 80% of the global Gross
Domestic Product (GDP), and when properly managed, ur-
banisation can fuel sustainable growth by boosting produc-
tivity and innovation . However, cities also contribute to
environmental challenges . Although urban areas house
nearly half of the world’s population, they occupy only
2.8% of the Earth’s land, which intensifies the environmen-
tal pressure from human and economic activities . Envi-
ronmental challenges have emerged as significant global
concerns, profoundly affecting human society, economic
growth, and ecological stability. Problems such as climate
change, biodiversity decline, and pollution of air and water
not only endanger human existence and advancement but
also increase the fragility of Earth’s ecosystems, resulting
in serious consequences for public health, economic pro-
ductivity, and overall quality of life. Active public involve-
ment in environmental governance is essential for promot-
ing a balanced and sustainable interaction between society
and the natural environment . Hence, public support is
vital for governments to successfully implement environ-
mental protection measures .

Various international legal instruments explicitly
connect the attainment of environmental law objectives
with public participation (PP) . Notably, the 1998 Aarhus
Convention on Access to Information, Public Participation
in Decision-Making, and Access to Justice in Environmen-
tal Matters seeks to strengthen the role of public involve-
ment in environmental governance. It mandates states
to facilitate PP in decisions related to a range of specific
development activities "', Similarly, the 1992 Rio Declara-
tion on Environment and Development formally embraced
PP principles, which are further supported by Agenda 21 %,
The successful implementation of Agenda 21’s goals, poli-
cies, and frameworks depends on the ‘meaningful engage-
ment’ of all societal groups. Thus, it emphasises the neces-
sity for “innovative forms of participation” and the...

“...need of individuals, groups, and organisations to
participate in environmental impact assessment procedures
and to know about and participate in decisions” (Agenda
21, Chapter 23, particularly paragraphs 23.1 and 23.2) ",

The fundamental values and principles of PP stem

from the belief that individuals affected by a decision have

the right to be actively involved in the decision-making
process "', It ensures that public input is not only consid-
ered but also has the potential to shape outcomes ""'*, Fur-
thermore, environmental PP theory asserts that access to
environmental information, engagement in environmental
decision-making, and participation in ecological regulation
are fundamental public rights "’ Consequently, in Europe,
PP in environmental decision-making is legally recognised.
This right was established through the Aarhus Convention,
which has since reinforced the idea that participation is not
only a matter of justice and democracy but also a practical
requirement for achieving sustainability '\

It is essential to recognise that, beyond the theoreti-
cal framework of environmental PP as fundamental public
rights ¥, environmental rights are intrinsically linked to

human rights. According to du Plessis *

, environmental
rights comprehensively reflect the interconnectedness be-
tween humans and their surroundings, legally recognising
individuals’ entitlement to a certain standard of environ-
ment. These rights extend beyond the natural environment
to encompass cultural heritage, human settlements, and
public health . This perspective aligns with Section 24
of the Constitution of the Republic of South Africa, 1996,
which guarantees the right to a healthy environment and
imposes a duty on the state to ensure environmental pro-
tection for both present and future generations.

In South Africa, the environment is considered a
public trust, with environmental resources intended to
serve the public interest. Furthermore, the environment is
recognised as a shared heritage that must be protected for
the benefit of the people !"*. Consequently, the country has
progressively enacted legislation to promote environmen-
tal sustainability while fostering grassroots participation in
environmental governance. The legal framework for PP in
environmental sustainability is anchored in the Constitu-
tion and reinforced by a range of supporting legislative in-
struments. These include the National Environmental Man-
agement Act (NEMA), 107 of 1998; the Spatial Planning
and Land Use Management Act (SPLUMA), 16 of 2013;
the National Environmental Management: Protected Areas
Act (NEMPAA), 57 of 2003; the National Environmental
Management: Biodiversity Act (NEMBA), 10 of 2004;
the Municipal Systems Act, 32 of 2000; the Municipal
Structures Act, 117 of 1998; the National Environmental
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Management: Integrated Coastal Management Act (NE-
MICMA), 24 of 2008; the National Water Act (NWA), 36
of 1998; the National Environmental Management: Waste
Act (NEMWA), 59 of 2008; the Air Quality Act (AQA), 39
of 2004; and the Climate Change Act (CCA), 22 of 2024,
provide a robust legal framework for PP in achieving en-
vironmental sustainability in South African cities. This ar-
ticle examines the extent to which South Africa’s constitu-
tion and legislative framework safeguard the public’s right
to meaningful participation in environmental sustainability

decision-making within urban areas.

2. Methods and Review Approach

This article examines the extent to which PP is en-
shrined as a legal right within South Africa’s legislative
frameworks to promote environmental sustainability in
urban areas. To achieve this objective, a doctrinal research
approach is employed to analyse legal sources, including
statutes, case law, and regulations. This approach involves
analysing, interpreting, and integrating legal materials to
address legal questions or formulate legal theories ' As a
conventional method in legal research, doctrinal research
is usually carried out in a law library and concentrates on
identifying authoritative case law, pertinent legislation, and
supporting secondary sources "7,

The case studies are purposefully selected using a
purposive sampling strategy. According to Agyemang ¥,
the purposive sampling technique, also called judgment
sampling, involves the thoughtful selection of participants
for research based on the qualities they possess. Hence,
a purposive sampling technique was adopted to identify
cases illustrating how barriers to public participation affect
marginalised communities across different legal and socio-
political contexts. Selection focused on three criteria: (1)
relevance to public participation, prioritising cases where
participation processes were central to the dispute; (2) im-
pact on marginalised groups, such as indigenous peoples,
rural communities, or low-income populations; and (3)
judicial or legal significance, ensuring substantive legal
insights or influence on participation norms. Qualitative
methods, including desktop research and secondary data
analysis, were used, with keywords like ‘public participa-
tion’, ‘community engagement’, ‘environmental right’,

‘constitution’, and ‘legislation’ guiding the search. The

article begins in Part 2 by outlining the research methodol-
ogy used to achieve its objectives. Part 3 provides a litera-
ture review on environmental challenges in cities, with a
focus on South African cities. This section also examines
the role of PP in environmental sustainability, emphasising
its importance in advancing environmental goals. Addi-
tionally, it presents selected case studies on PP and envi-
ronmental sustainability in South Africa and other parts of
the world. Part 4 evaluates how South Africa’s legal frame-
work recognises and enforces the right to PP in achieving
environmental sustainability. Part 5 explores and interprets
the article’s findings by analysing the data and discussing
the role of PP to evaluate its implications for advancing
environmental sustainability in South African cities, within
the framework of South African legal structures and rel-
evant international case studies. The final section, Part 6,

offers recommendations and concludes the discussion.

3. Literature Review

Urban areas across the globe are facing escalating
environmental challenges driven by rapid urbanisation,
population growth, and climate change. Effectively ad-
dressing these issues requires inclusive and participatory
approaches, with public involvement playing a critical role
in empowering communities to influence environmental
decision-making. This literature review explores the inter-
section between urban environmental challenges and PP in

promoting sustainability.

3.1. Environmental Challenges in Cities

About 56% of the global population, or 4.4 billion
people, currently live in urban areas, a figure expected to
rise to nearly 70% by 2050 " By 2030, 60% of the popu-
lation will be urban, increasing to 6.5 billion by 2050 .
This rapid urban expansion, particularly in developing
nations, presents significant challenges for sustainable de-

velopment "

. While regions such as North America, Latin
America, and Europe are highly urbanised, Africa remains
predominantly rural, with only 43% of its population living
in cities *”. The Integrated Urban Development Frame-
work (IUDF) projects that South African cities will experi-
ence an increase of 7.8 million residents by 2030, followed

by another 6 million by 2050, placing significant pressure
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on housing, services, and infrastructure. Currently, around
63% of the population and 64% of the youth live in urban
areas, underscoring the urgent need for a labour-absorbing
economy to support this growth ", The United Nations
forecasts that by 2030, 71.3% of South Africa’s population
will live in urban areas, with that figure rising to nearly
80% by 2050 1*",

Cities contribute significantly to poor air quality,
worsened by urbanisation and transportation patterns .
Air pollution, a major public health and environmental
issue, affects 41% of cities, exceeding the World Health
Organisation’s (WHO) recommended air quality levels ).
In 2021, air pollution caused 8.1 million deaths globally,
making it the second-leading risk factor for death among
children under five **. Many air pollution sources, such as
fossil fuel use, also increase greenhouse gas (GHG) emis-

1 Urban ar-

sions, further contributing to climate change
eas consume two-thirds of global energy and generate over
70% of GHG emissions ', while climate change worsens
air pollution through factors like wildfires and higher tem-
peratures 7,

In South Africa, while air quality is often perceived
as good, regional pollution levels are underestimated **/.
Air pollution, including indoor pollution from domestic
fuel use, poses significant health risks, particularly in low-
income areas. In the Highveld, pollution often exceeds
health standards, with particulate matter (PM) and ozone
(O;) levels violating National Ambient Air Quality Stand-
ards (NAAQS) #¥. Additionally, 40% of the population
lacks access to air quality monitoring within 25 km, limit-
ing data for informed action . As a result, air pollution is
South Africa’s second-largest health threat, causing 25,800
premature deaths in 2019. The country has the fourth-high-
est PM,.;-related death rate in Africa, with most people
exposed to air exceeding WHO guidelines. As the twelfth
largest global GHG emitter, South Africa’s emissions stem
mainly from electricity, metals, and transport sectors .
Heavy reliance on fossil fuels makes it the continent’s top
sulphur dioxide (SO,) emitter, linked to asthma and bron-
chitis .

Table 1 below presents death rates per 100,000 peo-
ple due to PM,.;air pollution in various cities from 2000
to 2010, revealing notable public health trends. Sofia,

Bulgaria, has the highest death rate, starting at over 200 in

2000 and declining to about 171.4 by 2010. Beijing, China,
sees rates rise from nearly 100 to about 124.9, indicating
persistent air pollution. Warsaw, Poland, maintains stable
rates around 100, suggesting effective governance. Jakarta,
Indonesia, fluctuates between 90 and 100, while Dhaka,
Bangladesh, averages 75.3. Accra, Ghana, and London,
United Kingdom, report lower rates (56.2 and 34.6, respec-
tively), indicating better air quality management. Johan-
nesburg, South Africa, and Rio de Janeiro, Brazil, consist-
ently record the lowest rates, with Johannesburg at 32.8.

Table 1. Cities’ Death Rates Attributed to Air Pollution.

2000 Death Rate 2010 Death Rate

City Country (per 100,000)  (per 100,000)
Sofia Bulgaria >200 171.4
Beijing China ~100 124.9
Warsaw Poland ~100 ~100

Jakarta Indonesia 90-100 90-100
Dhaka Bangladesh - 75.3

Accra Ghana - 56.2

London United Kingdom - 34.6
Johannesburg ~ South Africa - 32.8

Rio de Janeiro Brazil - <40

Source: Adapted from CAF (n.d).

Cities, as major energy consumers and GHG emit-
ters, are vital in addressing climate change and achieving
the Paris Agreement’s goals ¥, They face increasing cli-
mate-related disasters, including floods, droughts, and ris-
ing sea levels. About 130 port cities with populations over
one million are at risk of coastal flooding, and one billion
people in informal settlements are highly vulnerable .
In South Africa, droughts have impacted urban water sup-
plies, with further water scarcity expected, particularly in
the central and northern regions **. Flood risks are also
projected to increase nationwide, with KwaZulu-Natal,
Eastern Cape, and Limpopo the most vulnerable **'.

Also, rapid urbanisation, population growth, and in-
dustrialisation are heavily polluting urban rivers, especially
in developing regions where untreated sewage and waste-
water are often discharged directly into water bodies **.
Over 80% of wastewater is untreated globally, with the
rates exceeding 95% in some developing countries %,
High-income countries treat about 70% of wastewater,

while low-income countries treat as little as 8% . In Sub-
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Saharan Africa, minimal treatment occurs, leaving urban
rivers in low-income areas highly polluted and threatening
sustainability and public health . The disparity in wastewa-
ter treatment poses risks to public health, food security, and
water availability, particularly in water-scarce regions .
The 2022 Green Drop Report found 334 wastewater sys-
tems in 90 South African municipalities in critical condi-
tion, often discharging untreated effluent into rivers. As
such, the Vaal River is heavily polluted, with sewage con-
tamination contributing to cholera outbreaks *’.

Moreover, rapid urbanisation, limited resources, and
low policy priority are creating solid waste management
challenges in many cities **’. Municipal waste generation
is expected to double by 2025, reaching 3.4 billion tonnes
annually by 2050, making waste the fastest-growing envi-
ronmental pollutant *”. Currently, 33% of global waste is
poorly managed, contributing to pollution, disease, flood-
ing, and GHG emissions, with waste disposal accounting
for 3—5% of urban GHG emissions, projected to rise to 2.38
billion tonnes of Carbon Dioxide equivalent (CO,e) by
2050 "', In South Africa, waste generation has increased
due to population growth, urbanisation, rising incomes,
and straining municipal services *°. In 2018, 12.2 mil-
lion households received refuse removal services, while
323,478 did not ®Y. Approximately 12.7 million tonnes of
domestic waste are generated annually, with 3.67 million
tonnes uncollected, leading to illegal dumping . Urban
sprawl threatens ecosystems and biodiversity, which are
vital for clean air, water filtration, and climate adaptation '

The WHO defines noise pollution as levels exceed-
ing 65 decibels (dB), with harmful effects starting at 75 dB
and pain occurring above 120 dB . Recommended noise
levels should be below 65 dB during the day and under
30 dB at night for restful sleep . Urban acoustic quality
is increasingly threatened by noise from traffic, industry,
construction, and social events, with road traffic noise be-
ing the primary concern in large cities ™',

Table 2 below presents noise levels in global cit-
ies, compiled from the United Nations’ Frontiers Report
(2022) "% Dhaka, Bangladesh, ranks first at 119 dB, fol-
lowed by Moradabad, India, at 114 dB, with both exceed-
ing the safe limit of 70 dB. Other cities with high noise
levels include Islamabad (105 dB), Ho Chi Minh City (103
dB), and Rajshahi (103 dB). Cities such as Ibadan, Nigeria

(101 dB), and Toronto, Canada (95 dB), are also listed.
This highlights the widespread issue of noise pollution,
particularly in South Asia, and the urgent need for effective

urban planning and policies.

Table 2. Noise Levels in Global Cities.

Rank City Country Noise Levels in dB
1 Dhaka Bangladesh 119
2 Moradabad India 114
3 Islamabad Pakistan 105
4 Ho Chi Minh City ~ Vietnam 103
5 Rajshahi Bangladesh 103
6 Ibadan Nigeria 101
7 Algiers Algeria 100
8 Kupondole Nepal 100
9 Bangkok Thailand 99
10 Toronto Canada 95

Source: Adapted from Iberdrola (n.d).

Urbanisation, the third greatest threat to species on
the International Union for Conservation of Nature (IUCN)
Red List, contributes to land-use changes, nitrogen deposi-
tion, and the spread of invasive species, impacting ecosys-
tems . Urbanisation transforms sparsely occupied areas
into dense cities, causing deforestation, habitat loss, and
freshwater extraction, reducing biodiversity **. Cities con-
sume up to 80% of resources, driving deforestation, with
6-9 million hectares of forests cleared annually, largely
due to urban expansion “*. In 2019, 3.8 million hectares of
tropical forest were lost, with rural communities pressured
to clear forests despite sustainable practices **. Deforesta-
tion indirectly impacts cities, contributing to over 8% of
GHG emissions, resulting in rising sea levels, extreme
heat, storms, and wildfire smoke, which causes 340,000

premature deaths annually °°.

3.2. Public Participation in Environmental
Sustainability

While the government plays a key role in developing
policies, regulations, and institutional frameworks for sus-
tainable development, active PP is equally crucial. Without
strong public engagement, achieving sustainable develop-

ment goals becomes challenging. Therefore, it is vital to
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promote a broad understanding and acceptance of sustain-
able development among the public. When this concept is
deeply ingrained in public values and beliefs, individuals
are more likely to participate in sustainability efforts .
According to Davids "', PP refers to a comprehensive
process to enhance democracy through structured mecha-
nisms. He asserts that genuine public involvement includes
participation in decision-making, implementation, moni-
toring, evaluation, and equitable distribution of benefits
from governance and development initiatives. This process
requires organisations to engage with affected individu-
als, groups, and government entities before decisions are
made, characterised by reciprocal communication and col-
laborative problem-solving for better outcomes °*'. Public
participation reflects a people-centred development ap-
proach, focusing on involvement, communication, changes

B 1t goes

in government attitudes, and mutual influence
beyond decision-making, laying the groundwork for im-
plementation, monitoring, and evaluation, starting before
decisions are made and continuing afterwards . Public
participation is the process of engaging and encouraging
the involvement of individuals who may be affected by or
have an interest in a decision ""*. In the context of PP in
environmental sustainability, this study adopts the defini-

41 which refers to

tion of PP provided by Van der Merwe
the various national processes and mechanisms that enable
the public to express their needs and opinions, access in-
formation, and actively engage in environmental decision-
making. Environmental sustainability, a component of sus-
tainable development, refers to the natural environment’s
capacity to maintain its functions within natural limits over
time, ensuring a consistent supply of goods and services to
meet economic and social needs (Chapter 2 of NEMA) *.
The Municipal Systems Act 32 of 2000 defines “environ-
mentally sustainable” municipal services as those that
minimise environmental and health risks while maximising
benefits to both the environment and human health, ensur-
ing compliance with relevant laws.

Public participation in environmental governance
can take two primary forms: first, individuals engage in
personal environmental protection actions, such as conserv-
ing energy and avoiding littering; second, the public plays
an essential role in reporting pollution and highlighting

unusual environmental conditions in their communities .

While governmental bodies typically make decisions with
significant environmental impacts, many polluting activi-
ties occur secretly, leading affected citizens to report these
issues to the authorities. This underscores the global push
for bottom-up citizen involvement in environmental gov-
ernance, which has been encouraged since the 1980s ™.
Moreover, PP in environmental governance subjects local
government to public scrutiny over environmental mat-
ters. In this context, growing environmental problems push
the public to apply social pressure on local governments,
prompting stricter environmental regulations to reduce the
harmful effects of pollution "

In various contexts, communities have demonstrated
the power of grassroots mobilisation and PP in influencing
environmental governance. In South Africa, Makhanda,
Eastern Cape, residents mobilised against poor waste
management and illegal dumping through groups such
as Keep Grahamstown Grahamstown and the Makhanda
Environmental Forum. Their actions, including town hall
meetings and petitions prompted short-term municipal re-
sponses and heightened local awareness of environmental
accountability ", Similarly, the Fuleni community near
Hluhluwe-iMfolozi Park successfully opposed a proposed
coal mine by Ibutho Coal through the Mfolozi Community
Environmental Justice Organisation (MCEJO), with sup-
port from non-governmental organisations. By engaging in
public consultations and submitting Environmental Impact
Assessment (EIA) objections, they helped safeguard bio-
diversity and protect local livelihoods **. Further afield,
an experiential study conducted in Dodoma and Zanzibar
Municipalities in Tanzania illustrated how structured PP
can enhance sustainable waste management practices. In
response to municipalities’ inability to manage solid waste,
authorities initiated community engagement through clean-
up days, leading to the formation of community groups
responsible for household waste collection (excluding
hospital waste). These groups operated independently,
charging modest fees to support operations, while munici-
pal councils facilitated capacity building and networking
with Non-Governmental Organisations (NGOs). Success
stories included the formation of 20 groups in Dodoma and
12 in Zanzibar, with around 90% of them being women-
led, creating employment for 10 to 15 people per group,

reducing street refuse, and lowering incidences of cholera.
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Community ownership and financial support through train-
ing in income-generating activities proved vital for scaling
the initiatives, despite challenges such as inadequate waste
facilities, limited community knowledge, and insufficient
municipal funding **).

Collectively, these cases show how communities use
legal frameworks and grassroots action to drive environ-
mental decisions, reaffirming PP as a catalyst for justice,
sustainability, and inclusive governance. Table 3 below
presents Community-Led Environmental Action and Its
Impact: Case Studies from South Africa and Tanzania,
highlighting how grassroots mobilisation in Makhanda,
Fuleni, Dodoma, and Zanzibar has driven environmental
change and influenced local governance and sustainability.

Nonetheless, the cases of the Sustaining the Wild
Coast NPC and Others v Minister of Mineral Resources
and Energy and Others [2022] ZAECMKHC 55, Shell
in Nigeria, and in the United States of America (USA),
the Sioux Tribe’s resistance against the Dakota Access
Pipeline (DAPL) all highlight the systemic barriers to PP
that marginalised communities face when their land, en-
vironment, and livelihoods are threatened. In Sustaining
the Wild Coast, the Eastern Cape High Court found that
the consultation processes for granting seismic explora-
tion rights were fundamentally flawed: critical information
was inaccessible, notices were published in uncommon
languages and media, and affected communities were ef-

fectively excluded .

In Nigeria, as early as 1889, colo-
nial laws monopolised oil concessions for British interests,
culminating in Shell’s dominance over the country’s oil

resources without local participation. The Ogoni people’s

resistance, beginning in 1958, arose from the alienation of
landowners, environmental degradation, and the erosion of
traditional livelihoods, intensified by broader socio-polit-
ical upheavals . Similarly, in 2016, the Sioux Tribe op-
posed DAPL’s construction beneath Lake Oahe, asserting
violations of treaties and the international principle of free,
prior, and informed consent (FPIC). Their mobilisation
reflected a broader strategy of using extra-national legal
frameworks to challenge systemic exclusion and environ-
mental injustices **),

These examples reveal how information gaps, proce-
dural hurdles, cultural exclusion, and resource constraints
hinder PP, deepening inequalities and eroding trust in insti-
tutions. They highlight the importance of meaningful partic-
ipation in environmental justice and protection of vulnerable
communities. Table 4 below presents key barriers, conse-
quences, and lessons from these case studies, highlighting
how marginalised communities’ struggles for meaningful PP
have been shaped by systemic exclusion, cultural disregard,
and the need for stronger legal protection.

Achieving urban environmental sustainability de-
mands PP and a collective commitment to quality pro-
jects, necessitating a mindset shift among stakeholders

1 Effective resolution

influencing urban development '
of environmental issues requires collaboration between
the government and the public, highlighting the need for
strong environmental governance . According to du Ples-
sis ', PP in environmental decision-making is crucial for
establishing priorities, offering solutions to challenges, and
ensuring accurate decision-making, and it is important for

several reasons:

Table 3. Community-Led Environmental Action and Its Impact: Case Studies from South Africa and Tanzania.

Case Community Action

Outcomes

Lessons Learned

Mobilisation through groups like Keep
Makhanda, Eastern Cape ~ Grahamstown Grahamstown and the
(South Africa) Makhanda Environmental Forum, town

hall meetings, and petitions.
Opposition to the proposed coal mine

through MCEJO; engagement in public
consultations; submission of EIA

Fuleni Community, near
Hluhluwe-iMfolozi Park

(South Africa) L
objections.

Creation of 20 groups in Dodoma
and 12 in Zanzibar (90% women-
led); employment for 10—15 people
per group; reduced waste and cholera

Municipality-initiated clean-up days;
formation of independent community
groups for waste management, and
quarterly feedback meetings.

Dodoma and Zanzibar
Municipal Council
(Tanzania)

Prompted short-term municipal
responses; increased local
environmental accountability.

Protected biodiversity and local
livelihoods; strengthened community
agency.

Grassroots mobilisation can
influence municipal action and foster
environmental awareness.

Public consultations and legal
objections can safeguard environmental
and community interests.

Community ownership, structured
participation, and capacity-building are
crucial for sustainable environmental
governance.

cases.

Source: Author’s Construction (2025).
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Table 4. Key Barriers, Consequences, and Lessons from Case Studies on Marginalised Communities’ Struggles for Meaningful

Public Participation.

Case Key Barriers

Consequences

Lessons Learned

Information inaccessible to local

* Threat to traditional livelihoods and

communities.
Sustaining the Wild . .
g * Exclusion due to technical

ecosystems.

* Oil wealth deepened inequality.

* Infrastructure projects reinforced

Consultations must be meaningful,
accessible, and culturally appropriate.
Procedural flaws expose deeper

Corporate interests prioritised over

systemic exclusion.

* Deepened mistrust in public institutions.

» Devastated livelihoods and

Resource exploitation without consent
entrenches injustice.

Need for stronger legal protections for

Sparked resistance movements like

indigenous participation.

Threatened water and sacred lands.

Centrality of FPIC.
Cross-border legal and advocacy

.

Coast . .
(South Africa) compleX}ty.. . community welfare.
* Ignored indigenous communication
and cultural practices.
» Lack of knowledge, consent, and
participation. .
Ogoni People « Limited technical and organisational environment.
(Nigeria) resources. .
. Pls.regard for local languages and MOSOP.
indigenous governance.
¢ Overlooked treaty rights and FPIC.
. .  Reliance on external networks for ’
Sioux Tribe .
(DAPL, USA) mobilisation. injustices.

» Neglect of sacred sites and cultural
values.

* Catalysed Indigenous rights advocacy.

strategies can challenge injustices.

Source: Author’s Construction (2025).

* Affected individuals, often unrepresented in en-
vironmental assessments, are given a chance to
voice their views.

e Communities provide valuable information, es-
pecially when cultural, social, or environmental
values are difficult to quantify.

* Accountability is enhanced when environmentally
relevant processes are open to the public, pressur-
ing administrators to follow required procedures.

 Failure to integrate citizens’ viewpoints can delay
environmental policy implementation.

e Public participation fosters community ownership
of decisions and outcomes.

» Stakeholder engagement can foster partnerships or
alliances between interested parties and local gov-
ernments.

e Public confidence in decision-makers increases
when citizens see that all relevant issues are care-
fully considered.

In South Africa, despite the advantages of PP in
environmental sustainability, various departments face
challenges in its effective implementation. Key challenges
include budgetary constraints, insufficient feedback on
citizen concerns, inadequate human resources, weak insti-
tutional arrangements, poor planning, translation issues,
and political dynamics. Although 44% of departments

possess functional PP units, 56% depend on online func-

tion directorates to execute PP ") Some departments have
established PP units to tackle these challenges. According
to the Public Service Commission """, 44% of departments
had functional public participation units responsible for
facilitating PP. However, 56% of departments did not
have such units; instead, public participation was executed
through line function directorates.

In addition, the United States Environmental Pro-
tection Agency (USEPA) highlights that **, while South
Africa’s Constitution and environmental laws support PP,
significant challenges persist, including:

* Legislation lacks clarity on effective participation
tools, and newspaper notices often fail to reach il-
literate or remote communities.

e Government departments and project proponents
often dismiss public input, perceiving PP as an ob-
stacle to decision-making.

¢ Participation typically occurs too late, after key
project decisions are made, with few genuine al-
ternatives presented.

¢ Environmental practitioners often favour develop-
ers, and post-approval engagement is limited to
appeals, despite the emergence of impacts during
implementation.

e Access to information is frequently obstructed;
technical reports are rarely made accessible or

translated, and public submissions seldom influ-
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ence final reports.
* Financial barriers, poorly timed public comment
periods (e.g., during holidays).
» Inadequate consultation during policymaking fur-
ther hinders effective participation.
In light of the above challenges, the USEPA proposes
the following strategies *”"

e Increased media advocacy to demand comment
extensions.

* Organising meetings with the government and us-
ing litigation when necessary.

e The Department of Environmental Affairs must
treat communities and NGOs as partners and im-
prove access to expert support.

e While the legal framework is robust, practical
implementation must be enhanced to ensure inclu-

sive and transparent environmental governance.

4. Results

This section presents the findings of the article on the
right to PP in environmental sustainability within South
Africa’s legal framework. It examines how this right is
recognised and applied through constitutional provisions,

legislation, and case law.

4.1. Right to Public Participation in Environ-
mental Sustainability in the South Afri-
can Constitutional Framework

Public participation is a fundamental principle in the
1996 South Afiican Constitution ™", reflecting a commit-
ment to democratic governance and inclusive decision-
making. Sections 1, 59(1), and 72(1) emphasise account-
ability and openness, requiring public involvement in the
legislative processes of the National Assembly and the
National Council of Provinces (NCOP). In addition, Sec-
tion 118(1) mandates provincial legislatures to promote
PP, while Section 152(1)(e) directs local governments
to engage communities in governance, recognising their
closeness to the people. Additionally, Section 195(1) calls
for accountability and transparency in public administra-
tion, encouraging public involvement in policymaking and
service delivery. Also, Section 33 guarantees the right to

just administrative action, allowing the public to engage

in and challenge administrative decisions affecting their
rights, including environmental matters. Moreover, Section
152(1) outlines local government objectives focused on
democratic participation, community welfare, sustainable
service delivery, economic development, and a healthy
environment. This emphasis on inclusivity fosters trust,
enhances service delivery, and ensures the representation
of all citizens’ needs. These constitutional provisions col-
lectively affirm the centrality of PP as both a democratic
right and a mechanism for enhancing the legitimacy and
responsiveness of government decisions, especially in en-

vironmentally sensitive contexts.

4.2. Right to Public Participation in Environ-
mental Sustainability in the South Afri-
can Legislative Framework

4.2.1. National Environmental Management
Act 107 of 1998

The NEMA aimed at promoting sustainable environ-
mental management . It establishes a framework for bal-
ancing environmental, social, and economic considerations
in decision-making and emphasises sustainable develop-
ment. Section 2(4)(f) of NEMA requires the promotion of
participation by all interested and affected parties in envi-
ronmental governance, ensuring meaningful engagement for
everyone, including vulnerable and disadvantaged groups.
Moreover, Section 2(4)(g) insists that decisions must con-
sider the interests, needs, and values of all stakeholders,
including various forms of knowledge, such as traditional
and indigenous knowledge. Also, Section 2(4)(q) recog-
nises the crucial roles of women and youth in environmen-
tal management and advocates for their full involvement.

Section 23(2)(d) of NEMA supports the goal of in-
tegrated environmental management by ensuring ample
opportunities for PP in environmental decisions. Section
24(4)(a)(v) mandates that public information and participa-
tion procedures must allow all interested and affected par-
ties, including relevant state organs, to participate mean-
ingfully. In support, section 24G (1) requires individuals
who have started a listed or specified activity without the
necessary environmental authorisation or have conducted
waste management activities without a license to prepare

a report detailing the PP process, including feedback re-
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ceived and how issues were addressed. Also, Section
25(3)(f) permits the Minister to introduce legislation or
regulations to implement international environmental
agreements, including those related to public participation.

Additionally, Section 35(2)(b) requires that environ-
mental management cooperation agreements be made only
after adhering to prescribed PP procedures. Section 45(1)
empowers the Minister to establish regulations concerning
the procedures for concluding environmental management
cooperation agreements, which must include PP processes.
Finally, Section 24(5)(b) of the Act authorises the Min-
ister, or a Member of the Executive Council (MEC) with
the Minister’s approval, to create regulations consistent
with subsection (4) regarding consultation procedures with
landowners, lawful occupiers, and other interested parties.
However, challenges remain in the effective implementa-
tion of PP under NEMA. One issue is the retrospective ap-
plication of participation requirements in section 24G(1),
which raises concerns about whether such engagement
genuinely influences decision-making or is merely proce-
dural. Additionally, the discretionary power granted to the
Minister in sections 25(3)(f), 35(2)(b), and 45(1) may lead
to inconsistencies in participatory processes, depending on
political will and institutional capacity.

Discretionary powers vested in the Minister (Sections
25(3)(f), 35(2)(b), and 45(1)) pose risks of uneven imple-
mentation, contingent on political will and institutional
capacity. This underscores the need for stronger oversight
mechanisms and more consistent participatory standards
across the board. Overall, while NEMA provides an inclu-
sive framework, practical implementation challenges, such
as tokenistic consultations and limited access to informa-

tion, may undermine its transformative potential.

4.2.2. Spatial Planning and Land Use Man-
agement Act 16 of 2013

The SPLUMA promotes sustainable land use by
providing a framework for land coordination and em-
powering municipalities to develop Spatial Development
Frameworks (SDFs) and Land Use Management Systems
(LUMSs) P, Section 7 of SPLUMA introduces the con-
cept of “good administration,” which requires that all spa-
tial plans, policies, land use schemes, and development ap-

plication procedures involve transparent PP. This process

enables all affected parties to provide input on relevant is-
sues, ensuring that diverse perspectives shape development
decisions. Section 12(1)(o) of the Act further mandates
that national and provincial governments, along with mu-
nicipalities, develop spatial development frameworks that
reflect meaningful public engagement. To facilitate this,
SPLUMA encourages direct involvement through public
meetings, exhibitions, debates, media coverage, and other
methods that allow communities to share their perspec-
tives. Additionally, Section 28(2) requires municipalities to
undertake PP when amending land use schemes, granting
affected parties the right to submit representations, objec-
tions, and appeals concerning proposed changes. To sup-
port these participatory principles, Section 54(1) authorises
the Minister, following public consultation, to issue regu-
lations aligned with SPLUMA’s objectives. These regula-
tions may address several areas, including requirements set
by the Act, national norms and standards for spatial devel-
opment planning, directives for land use management, and
implementation of the development principles outlined in
Chapter 2. Despite the protection of the right to PP under
SPLUMA, challenges persist in ensuring effective, acces-
sible, and inclusive engagement, particularly in rural and
informal urban areas, where technical and linguistic barri-

ers may hinder participation.

4.2.3. National Environmental Management:
Protected Areas Act 57 of 2003

The NEMPAA focuses on conserving the country’s
natural heritage by managing protected areas . It pro-
vides a framework for the sustainable use of national parks,
nature reserves, and marine protected areas, promoting
biodiversity, tourism, and community involvement while
aligning conservation with local development goals. Sec-
tion 2(f) of the NEMPAA establishes the goal of involving
local communities in the management of protected areas
when appropriate. Per Section 31(a) of the Act, and sub-
ject to Section 34, before issuing a notice under Sections
18(1), 19, 23(1), 24(1), 26(1), 28(1), or 29, the Minister
may engage in a consultative process as necessary but is
required to (c) consult, in the prescribed manner, any law-
ful occupier with rights in the affected area, and (d) ensure
PP as outlined in Section 33. Furthermore, Section 41(2)(e)
mandates that management plans must include procedures
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for PP, involving the owner (if applicable), local communi-
ties, and other interested parties. Nonetheless, in practice,
the implementation of these provisions can be patchy, with
local communities often excluded from meaningful deci-
sion-making despite their proximity to and dependence on

protected areas.

4.2.4. National Environmental Management:
Biodiversity Act 10 of 2004

The NEMBA aimed at conserving biodiversity. It
provides a framework for sustainable biodiversity use ",
protecting species and ecosystems, regulating threatened
species, and integrating conservation with development
goals. Public participation is fundamental to the consul-
tative process established by the NEMBA, specifically
governed by Section 100. This section mandates that the
Minister must publish a notice of any proposed exercise of
power in the Government Gazette and at least one widely
distributed newspaper, cither nationally or regionally, de-
pending on the issue’s scope. The notice serves to invite
public submissions and must include sufficient informa-
tion to allow the public to make informed representations
or objections. Additionally, Section 100(3) accommodates
oral representations under certain circumstances, ensuring
that the consultative process is inclusive and not solely
reliant on written submissions. The Minister is obliged to
consider all objections and representations before making
a final decision, as specified in Section 100(4).

Furthermore, Section 47(1) reinforces the consulta-
tive requirement by stipulating that the Minister must un-
dertake a consultative process before adopting or approv-
ing key biodiversity frameworks and management plans.
This ensures that decisions affecting biodiversity are made
collaboratively, involving relevant stakeholders to pre-
vent isolated decision-making. Section 47(2) extends this
requirement to provincial authorities, mandating that the
MEC for Environmental Affairs in the respective province
also adhere to the consultative process when adopting or
amending bioregional plans.

In addition, Section 63(1) enforces a similar consul-
tative process for any notifications published under spe-
cific sections of the Act or for amendments or repeals of
such notifications. Section 63(2) echoes this by requiring

the MEC for Environmental Affairs to follow the consulta-

tive process before making any relevant announcements.
The framework for public consultation is further enhanced
by Section 79(1), which requires the Minister to engage in
consultation before publishing or amending notices related
to biodiversity management. Section 79(2) places the same
obligation on the MEC, ensuring a consistent approach to
PP across various levels of government.

At the core of these procedural requirements is Sec-
tion 99, which outlines the legal basis for the consultative
process. This section mandates the Minister to consult with
Cabinet members whose responsibilities may be impacted
and engage with the MEC for Environmental Affairs in
relevant provinces. Importantly, Section 99 emphasises
public participation, reflecting the principles of cooperative
governance articulated in Chapter 3 of the South African
Constitution. This focus on public engagement ensures that
biodiversity management decisions are inclusive and rep-
resentative of the interests of various stakeholders, particu-
larly those who may be directly affected by such decisions.
Crucially, these mechanisms ensure that the development
and implementation of biodiversity plans are not techno-
cratic exercises but rather inclusive processes that integrate

local priorities and knowledge.

4.2.5. Municipal Systems Act 32 of 2000

The Municipal Systems Act is designed to enhance
municipal governance and service delivery P\ It estab-
lishes a framework for municipalities to provide effective,
transparent, and accountable services, mandating the crea-
tion of Integrated Development Plans (IDPs) to outline
development priorities, ensure public involvement, and set
financial management standards. One of the key objec-
tives of the Act is to promote community participation. The
preamble acknowledges that active community engage-
ment is fundamental to the new local government system,
particularly in planning, service delivery, and performance
management. Section 16(1)(a) of the Act requires munici-
palities to develop a culture of participatory governance
that complements formal representative government. This
involves encouraging and creating conditions for com-
munity participation in municipal affairs, including the
preparation, implementation, and review of the integrated
development plan as outlined in Chapter 5.

Also, Section 17(1)(a) specifies that community
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participation should occur through political structures
established under the Municipal Structures Act, while Sec-
tion 17(1)(b) addresses the mechanisms, processes, and
procedures for participation under this Act. Section 17(2)
(a) further mandates that municipalities establish appropri-
ate mechanisms for receiving, processing, and considering
petitions and complaints from the community. Moreover,
Section 18(1) requires municipalities to communicate infor-
mation to the community regarding mechanisms and proce-
dures to facilitate participation. Section 22(1)(b) allows the
Minister, as contemplated in Section 120, to make regula-
tions or guidelines that facilitate community participation.
Again, Section 28(1) of the same Act mandates that
each municipal council, within a prescribed period after the
start of its term, must adopt a written process guiding the
planning, drafting, adoption, and review of its integrated
development plan. Section 28(2) requires municipalities to
consult the community before adopting this process, using
the appropriate mechanisms outlined in Chapter 4. Section
29(1)(b) further requires that the drafting and adoption of
the plan include community consultation on development
needs and priorities, as well as the participation of organs
of state, traditional authorities, and other stakeholders.
Under Section 55(1)(n), the municipal manager is
responsible for facilitating community participation in
municipal affairs, subject to the council’s policy directions.
Section 80(2) requires municipalities to establish mecha-
nisms for community consultation and information dissem-
ination before entering into a service delivery agreement.
The content of such agreements must be communicated to
the community through the media. According to Section
85(2)(a), before establishing an internal municipal service
district, the municipality must consult the community on
the proposed boundaries and the nature of the service to be
provided. Section 85(2)(b) adds that the municipality must
obtain the consent of the majority of community members
in the proposed service district who will contribute to the
service. Section 85(3)(e) allows the municipality to estab-
lish a consultative and advisory committee representing
the community in the service district, ensuring gender rep-
resentation. This Act reinforces constitutional principles of
accountability, responsiveness, and transparency (Section
195 of the Constitution), positioning local communities as

agents of development rather than their objects.

4.2.6. Municipal Structures Act 117 of 1998

The Municipal Structures Act outlines the framework

for local governance in South Africa

, including the
creation of municipalities, division of powers, and council
composition. It defines municipality types (e.g., metro-
politan, district, local) and sets guidelines for elections
and the roles of councillors and mayors, aiming to ensure
democratic governance, service delivery, and transparency.
The preamble of the Municipal Structures Act emphasises
that municipalities fulfil their constitutional obligations by
ensuring sustainability, providing effective and efficient
municipal services, promoting social and economic devel-
opment, and fostering a safe and healthy environment. This
is achieved by working with communities to create envi-
ronments and human settlements where people can lead
uplifted and dignified lives. Section 62(1) of the Municipal
Structures Act stipulates that if a metropolitan municipal-
ity decides to establish metropolitan sub-councils, it must
do so through a process of public consultation. Section
19(2) requires that a municipal council annually reviews
its processes for involving the community. Section 19(3)
mandates that municipal councils develop mechanisms
to consult with the community and community organisa-
tions in performing their functions and exercising their
powers. Furthermore, Section 56(3) of the Act requires the
executive mayor, in performing their duties, to annually
report on the involvement of communities and community
organisations in municipal affairs. The mayor must also
ensure that public views are considered and report on how
the consultation has influenced the council’s decisions.
Overall, this Act deepens participatory local governance by
ensuring that public consultation is not ad hoc but system-
atically integrated into municipal functions. The obliga-
tion for mayors to report on the influence of public inputs
(Section 56(3)) introduces a feedback loop essential for

accountable governance.

4.2.7. National Environmental Management:
Integrated Coastal Management Act 24
of 2008

The NEMICMA promotes sustainable coastal man-
agement, focusing on planning, ecosystem protection, and

regulating coastal activities to balance environmental pro-
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tection with economic development °”'. The NEMICMA
is a key legislative document that promotes environmental
sustainability through public participation. Under Section
8(2) of the NEMICMA, 24 of 2008, the Minister must con-
sult with interested and affected parties before declaring
state-owned land as coastal public property. Similarly, Sec-
tion 10(2) stipulates that before designating state-owned
land or withdrawing such a designation, the Minister must
consult with both the managers of the state-owned land and
interested and affected parties under Part 5 of Chapter 6.

Section 19 of the NEMICMA reinforces the require-
ment for consultation before designating or withdrawing
designation from state-owned land. Section 23(2) mandates
that before declaring an area as a special management area,
the Minister must offer interested and affected parties an
opportunity to make representations, following the proce-
dures outlined in Part 5 of Chapter 6. Furthermore, Sec-
tion 25(1) requires the MEC to establish or amend coastal
setback lines through regulations published in the Gazette.
These setback lines aim to protect coastal public property,
private property, and public safety, as well as preserve the
coastal protection zone and aesthetic values. Section 25(2)
mandates that before making or amending these regulations,
the MEC must consult with the relevant local municipality
and provide interested and affected parties with the oppor-
tunity to make representations under Part 5 of Chapter 6.

More so, Section 27(3) similarly requires that before
excluding any area from coastal public property, the Min-
ister must consult with interested and affected parties as
per Part 5 of Chapter 6. Section 60(2) stipulates that before
issuing a repair and removal notice, the Minister or MEC
must consult with any relevant organ of state authorised to
undertake or propose the activity concerned and provide
the recipient of the notice with an opportunity to make
representations. Additionally, Section 13(4) requires the
Minister to initiate a public participation process before
approving the imposition of any fee, allowing interested
and affected parties to present their views. Section 34(1)
mandates that the responsible body developing an estua-
rine management plan must also follow a public participa-
tion process by Part 5 of Chapter 6.

According to Section 48(4), a municipality may pre-
pare and adopt a coastal management program as part of

its integrated development plan and spatial development

framework. Compliance with public participation require-
ments under the Municipal Systems Act for these plans will
be considered as meeting the NEMICMA’s public partici-
pation requirements. Moreover, Section 55(1) allows the
MEC to review a municipal coastal management program
at any time. Section 55(2) requires the MEC to ensure
that the program is prepared with effective participation
from interested and affected parties. Lastly, Section 72(1)
grants the Minister the authority to waive any prescribed
procedures, including consultation and public participation
processes, for applications related to dumping permits if
such dumping is necessary to avert an emergency posing
significant risks to the environment or human health and
safety, and no other feasible solution is available. This pro-
vision could undermine the core participatory ethos of the
NEMICMA, especially when emergency decisions have
long-term environmental consequences. The NEMICMA
reinforces principles of procedural environmental justice,
ensuring that affected communities are not sidelined in de-
cisions affecting their livelihoods, landscapes, and cultural
connections to the coast.

4.2.8. National Water Act 36 of 1998

The NWA governs the management and protection of

South Africa’s water resources %)

, ensuring equitable allo-
cation, water quality protection, and pollution prevention.
It regulates water use licensing and establishes institutions
for effective governance and conservation. The NWA is
essential for promoting integrated water resource manage-
ment in South Africa, emphasising public participation
in decision-making. The Act’s preamble highlights the
significance of collaborative management approaches that
engage stakeholders at regional or catchment levels, al-
lowing local communities to influence decisions regarding
their water resources. Section 9 mandates that catchment
management strategies incorporate public involvement,
empowering local communities to engage actively in gov-
ernance. The establishment of catchment management
agencies, as defined in Part 3 of the Act, is critical for
fostering community engagement and promoting inclusive
decision-making processes regarding water resources.

Part 1 of the NWA requires the Minister to develop
a national water resource strategy in consultation with the

public, creating a framework for the protection and man-
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agement of water resources. Part 5 grants the Minister au-
thority to regulate controlled activities that may negatively
impact water resources, ensuring that stakeholders are
informed and can contribute to decisions regarding poten-
tially harmful actions. Part 1 also empowers the Minister
to establish a pricing strategy for water use following pub-
lic consultation, grounded in the principles of “user pays”
and “polluter pays.” This economic framework incentiv-
ises responsible water usage and conservation. Moreover,
Part 2 requires public consultation when developing water
management regulations, subject to oversight by the Na-
tional Assembly and the National Council of Provinces.
This oversight reinforces accountability and ensures that
regulations reflect societal interests. Establishing catch-
ment management agencies involve public consultation
and stakeholder engagement, ensuring that water resource
management is equitable and effective. Section 90(2) em-
phasises the need for adequate representation and consul-
tation with various stakeholders, promoting collaborative
governance and inclusive management of water resources.
Part 6 introduces procedures for general authorisations, al-
lowing a responsible authority to grant permission for spe-
cific water uses after public consultation, thereby promoting
transparency and maintaining public trust. The NWA is thus
pivotal in operationalising substantive and procedural en-
vironmental rights (Section 24 of the Constitution), linking

participation with sustainability and equity in resource use.

4.2.9. National Environmental Management:
Waste Act 59 of 2008

The NEMWA provides a framework for waste man-

1 focusing on pollution preven-

agement in South Africa
tion, recycling, and responsible disposal while regulating
waste facility licensing and supporting a circular economy.
The NEMWA provides a robust framework for waste man-
agement in South Africa, underscoring the significance of
public participation and transparency in its processes. By
implementing clear provisions, the Act seeks to enhance
accountability among waste management authorities,
promote sustainable practices, and encourage community
involvement in environmental governance.

One of the critical components of NEMWA is out-
lined in Section 30, which mandates the Minister or MEC

to furnish detailed information regarding industry waste

management plans when issuing relevant notices. This
requirement ensures that waste management plans are com-
prehensive and informative, promoting public awareness of
the environmental impacts associated with waste-generating
products or packaging. Additionally, Section 31 empha-
sises the necessity for those developing waste management
plans to inform relevant state organs, interested parties,
and the public, thereby facilitating effective communica-
tion and stakeholder engagement. The Act also promotes
public acknowledgement of achievements in waste man-
agement. Section 42 empowers waste management officers
to establish programs that publicly recognise significant
efforts in waste avoidance and minimisation. This initia-
tive not only highlights successful community practices
but also inspires further engagement in sustainable efforts.
The licensing processes under the Act are designed to
foster public involvement as well. Section 47 ensures that
applicants can address objections and comments regarding
their applications, requiring notifications to be published in
at least two local newspapers to maintain transparency and
encourage community trust. When considering licensing
applications, Section 48 obliges authorities to consider di-
verse perspectives from stakeholders, further emphasising
the importance of public input in decision-making.
Moreover, the Act allows for modifications to waste
management licenses when necessary to address socio-
economic impacts. Section 54 mandates that any proposed
changes that might increase environmental impacts require
notification to relevant stakeholders and publication in lo-
cal newspapers, keeping communities informed about po-
tential changes to waste management practices. To enhance
effective waste management, NEMWA establishes a na-
tional waste information system under Section 61, aimed at
providing essential data for planning and monitoring waste
management practices. This system is crucial for tracking
the health and environmental impacts of waste, thereby fa-
cilitating informed decision-making and accountability.
Public participation procedures are reinforced
throughout the Act. Section 69 grants the Minister author-
ity to regulate public involvement processes, while Section
73 mandates public announcements for proposed actions,
allowing at least 30 days for public submissions. In cases
where additional information is needed, Section 75 al-

lows the Minister or MEC to request information from
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applicants and directs public participation if a proposed
exemption could affect community rights. These provi-
sions demonstrate a procedural commitment to inclusivity,
though their effectiveness depends on the meaningfulness
of engagements and the responsiveness of authorities to

community inputs.

4.2.10. Air Quality Act, 39 of 2004

The AQA aims to improve air quality in South Africa
by regulating pollutants, setting standards, and monitoring
air pollution *”. It manages emission sources, establishes
air quality plans, and creates monitoring networks to re-
duce health and environmental impacts. The AQA empha-
sises public involvement and transparency in managing
air quality. Section 7(2) mandates that national norms and
standards must provide opportunities for public partici-
pation in air quality protection and improvement. It also
ensures public access to air quality information. Comple-
menting this, Section 8(c) requires the national framework
to establish standards for data collection and management,
which are essential for evaluating the public’s access to
relevant information. To encourage proactive engagement,
Section 31 authorises air quality officers to create programs
that recognise notable achievements in pollution preven-
tion. Section 38(3)(a) further strengthens public engage-
ment by requiring applicants to inform relevant authorities,
interested parties, and the public about air quality-related
applications through notices published in at least two local
newspapers.

When reviewing applications for atmospheric emis-
sion licenses, Section 39(h) stipulates that the licensing
authority must consider input from state organs, interested
parties, and the public. Additionally, Section 40(2) obliges
licensing authorities to provide written reasons for their
decisions or disclose them publicly upon request, ensuring
transparency in decision-making. In the case of transfer-
ring an atmospheric emission license, Section 44(4)(a) re-
quires applicants to notify interested parties and the public
by publishing notices in at least two newspapers, allowing
reasonable time for comments or objections. Section 44(4)
(b) clarifies that these notices must include details on how
and where to submit objections. For license modifications,
Section 46(1)(c) allows changes to address socio-economic

impacts when they are necessary and in public interest.

However, if the modification would increase environmental
impact, Section 46(3) mandates that the license holder no-
tify relevant authorities, interested parties, and the public,
including publication of notices in at least two newspapers.

Public participation is further reinforced in Section
56(2)(c), which ensures that consultations include public
involvement, as described in Section 57. According to
Section 57(2), notices must invite public comments or
objections within 30 days of publication in the Gazette,
providing sufficient information to allow for informed and
meaningful feedback. Section 57(3) also permits oral rep-
resentations or objections, and Section 57(4) requires the
Minister or MEC to consider all submissions before mak-
ing any decisions. Finally, Section 59(3)(a) mandates that
the Minister must ensure the publicization of exemption
applications and notify relevant parties, promoting open-
ness throughout the process. Overall, the AQA advances
clean air through regulation, monitoring, and public in-
volvement, but its success depends on effective engage-
ment and information access.

4.2.11. Climate Change Act 22 of 2024

The CCA establishes a framework for mitigating and
adapting to climate change, focusing on emissions reduc-
tion and climate resilience ", It sets up tracking systems,
requires regular updates, and creates institutions for coor-
dinating actions. The Act emphasises public participation,
transparency, and funding mechanisms for climate pro-
jects. Central to this participatory framework is Section 3,
which articulates key principles guiding the interpretation
and application of the Act, with a particular emphasis on
enhancing public awareness regarding the causes and ef-
fects of climate change.

A fundamental aspect of the CCA’s commitment to
public engagement is outlined in Section 32, which details
the essential procedures for public consultation. Section
32(2) mandates that any notice issued under the Act must
invite the public to submit written representations or ob-
jections to the Minister, MEC, or mayor within 30 days
of publication in the Gazette. Moreover, Section 32(3)
broadens public participation opportunities by allowing
the Minister, MEC, or mayor to accept oral representations
or objections from interested individuals or communities.

This flexibility acknowledges the diverse ways communi-
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ties engage with climate change issues, thereby enabling
a more comprehensive understanding of public sentiment.
Section 32(4) further reinforces the importance of public
input by requiring that all representations and objections
received be duly considered before any relevant functions
or powers are exercised.

In addition to PP mechanisms, the CCA established
the Presidential Climate Commission (PCC) as a vital
body for climate governance. According to Section 15(1),
the PCC is responsible for submitting its reports, studies,
strategies, recommendations, and related information to
the National Assembly and relevant Ministers within 30
days of finalisation. Section 15(2) further emphasises the
PCC’s accountability by requiring it to provide the Na-
tional Assembly with any additional information requested
in writing regarding its activities. This responsiveness
enhances the PCC’s accountability and reinforces legisla-
tive oversight in climate governance. Furthermore, Section
15(3) allows the National Assembly to request a report
from the PCC on any advice or guidance it has provided to
the government, promoting transparency in the Commis-
sion’s advisory role.

Crucially, Section 15(4) mandates the PCC to make
its reports publicly accessible through publication on its
website. This commitment to transparency ensures that the
public can access critical information about climate strate-

gies and recommendations, fostering greater awareness

and engagement in climate action initiatives. Finally, Sec-
tion 15(5) requires the Executive Director of the PCC to
submit reports to the Minister, further enhancing the flow
of information between the Commission and government
entities.

Despite its strengths, the CCA faces several imple-
mentation challenges, particularly in public participation.
Section 32 mandates structured consultations, but there is a
risk that these may be superficial or fail to engage margin-
alised communities meaningfully. Ensuring consultations
influence policy decisions remains a concern, especially if
underrepresented populations are not adequately reached.

Another issue is the accessibility of the PCC’s re-
ports. While mandated to be public, digital access and
literacy barriers may prevent vulnerable groups from en-
gaging with them. Additionally, reliance on centralised in-
stitutions like the PCC raises concerns about bureaucratic
delays, which could hinder timely climate action, limiting
the CCA’s effectiveness. In sum, the CCA advances cli-
mate action through governance, public participation, and
oversight, but faces challenges in ensuring inclusive and
accessible engagement.

Table S below outlines key legal findings on public
participation in environmental sustainability in South Afri-
ca, emphasising the recognition of public participation as a
right and a critical mechanism for advancing environmen-

tal sustainability within the country’s legal frameworks.

Table 5. Key Findings on Public Participation in Environmental Sustainability in South African Law.

Law/Act Focus Key Sections Right to Public Participation
Constitution (1996) F oundational ri.ghts, governance, 1,59, 72, 118, 152(1)(e), Guaranteejs public.involvement, transparency, and
and service delivery 195(1), 33 access to information
NEMA (1998) Er.lvir.onmental manage@ent 24)((e)(Q), 23-25, 35, 45 Mande?tes inclusive participation in decisions,
principles and authorisations including vulnerable groups
. . Ensures open planning processes and public
SPLUMA (2013) Land use and spatial planning 7,12,28, 54 .. .
objection or input
Requi ity i t in th declarati
NEMPAA (2003) Protected area management 2,31, 33,41 equires commuity put i fhe area deciaration
and management
Calls fi blicati bmissi d stakehold
NEMBA (2004) Biodiversity governance 47,63, 79, 99-100 alls for publication, submissions, and stakeholder

Municipal Systems Act
(23833)11%1 VSems £6 IDPs and service delivery

Municipal Structures

Act (1998) Municipal accountability

19, 56, 62

8-10, 13, 19, 23-25, 27, 34, 48,

NEMICMA (2008) Coastal zone management

55,60, 72

16-18, 22, 28-29, 55, 80, 85

engagement

Encourages participatory governance and gender
inclusion

Requires mechanisms for community consultation
and feedback

Involves the public in coastal planning, regulations,
and fee-setting
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Table 5. Cont.

Law/Act Focus Key Sections Right to Public Participation
. Promotes collaborative water governance with
NWA (1998) Water resource protection Preamble, 9, 90; Parts 1-6 .
stakeholder input
30-31, 42, 47-48, 54, 61, 69, Supports public access to plans and recognition of
NEMWA (2008) Waste minimisation and regulation i ‘pu. . p gttt
73,75 community initiatives
. . - Enables community submissions and ensures
NEMAQA (2004) Air quality and emissions control ~ 7-8, 31, 38-40, 44, 46, 56-59 ..
access to data and decisions
Instituti li ticipati ia the climat
CCAct (2024) Climate resilience and governance 3, 15, 32 nstiuTionatises participation via the Glimate

commission and reporting

Source: Author’s Construction (2025).

4.3. Right to Public Participation in Environ-
mental Sustainability in the South Afri-
can Case Law

Despite constitutional and legislative provisions
guaranteeing PP, particularly in environmental sustain-
ability within South African cities, case law reveals
persistent challenges. In Earthlife Africa Johannesburg
v Minister of Environmental Affairs and Others '**, the
Court highlighted the difficulties marginalised communi-
ties face in challenging decisions, as the Minister failed to
consider climate change impacts when approving a coal-
fired power station. Similarly, in Le Sueur and Another v
eThekwini Municipality and Others ', the Court found
that the municipality breached environmental regulations
by neglecting impact assessments and public consultation,
reinforcing the need for participation and accountability.
Other cases underscore these challenges. In South Durban
Community Environmental Alliance v MEC for Economic

Development, Tourism and Environmental Affairs ", the

KwaZulu-Natal Department failed to address industrial
pollution.

Beyond the environmental sphere, other rulings ex-
pose similar weaknesses in the participatory landscape.
Political interference is evident in Merafong Demarcation
Forum and Others v President of the Republic of South
Afica and Others '), where a municipal boundary change
was approved despite public opposition. Similarly, in Ma-
tatiele Municipality and Others v President of the Republic
of South Africa and Others ", the Constitutional Court
ruled that the KwaZulu-Natal legislature failed to ensure
meaningful public involvement. Also, Doctors for Life In-
ternational v Speaker of the National Assembly and Others
demonstrated how administrative inefficiencies undermine
public engagement ",

Table 6 below presents key case law on PP in envi-
ronmental sustainability, and beyond in South Africa, high-
lighting the core issues and challenges, and emphasising
the barriers faced by marginalised communities in engag-

ing with environmental governance.

Table 6. Key Legal on Public Participation in Environmental Sustainability, and Beyond, in South African Case Law.

Case Law

Key Findings

Challenges

Earthlife Africa Johannesburg v Minister of Environmental Affairs
and Others (2017)

Le Sueur and Another v eThekwini Municipality and Others (2013)

South Durban Community Environmental Alliance v MEC for

The need to consider climate change
impacts.

Breach of environmental regulations and
neglect of consultation.

Barriers for marginalised
communities challenge decisions.

Lack of accountability and
consultation.

Inaction on environmental

Failure to address industrial pollution.

Economic Development, Tourism and Environmental Affairs (2020)

Merafong Demarcation Forum and Others v President of the
Republic of South Africa and Others (2008)

Matatiele Municipality and Others v President of the Republic of
South Africa and Others (2006)

Lack of meaningful public involvement.

Boundary changes despite opposition.

concerns.

Political interference is
undermining participation.

Superficial engagement processes.
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Table 6. Cont.

Case Law

Key Findings

Challenges

Doctors for Life International v Speaker of the National Assembly
and Others (20006)

Poor processes weaken

Administrative inefficiencies exposed.

engagement.

Source: Author’s Construction (2025).

5. Discussion

As noted in Part 3.2 of the article, across the cases
of the Sustaining the Wild Coast litigation in South Africa,
Shell’s operations in Nigeria, and the Sioux Tribe’s resist-
ance to the DAPL in the USA, a consistent pattern emerg-
es: barriers to meaningful PP are not isolated administra-
tive failures but are symptomatic of deep-seated historical
and structural inequalities. These barriers are rooted in
colonial legacies, systemic marginalisation, and persistent
power imbalances that continue to disenfranchise Indig-
enous and rural communities in resource governance and
environmental decision-making.

Marginalised communities bear the brunt of the
resulting harm. In each instance, environmental degrada-
tion, cultural erosion, and dispossession are not incidental
outcomes but are directly linked to the exclusion of these
communities from critical decision-making processes. In
South Africa, the flawed consultation processes in grant-
ing exploration rights disregarded the language, cultural
practices, and economic realities of coastal communities,
placing their environment and traditional livelihoods at
risk. In Nigeria, the Ogoni people were alienated from
their lands and livelihoods as multinational oil interests
prioritised profit over environmental stewardship and lo-
cal well-being. For the Sioux Tribe, the construction of
the DAPL threatened not only their water sources but also
sacred cultural sites and treaty rights, reflecting a long his-
tory of disregard for Indigenous sovereignty. In sum, the
experiences of the Ogoni, the Sioux, and the Wild Coast
communities illuminate the urgent need for a more just and
inclusive framework of participation—one that transcends
procedural box-ticking and addresses the structural roots
of exclusion.

Public participation is fundamental to democratic
governance and achieving environmental justice. However,
in reality, marginalised communities often encounter sig-
nificant barriers to meaningful involvement, which exacer-

bate existing inequalities and sidelines vulnerable groups

from decisions that profoundly affect their lives. Effective
PP, therefore, cannot be reduced to a mere procedural
formality; it must be rooted in substantive justice and the
recognition of historical wrongs. Central to this is the legal
recognition and enforcement of the right to FPIC, particu-
larly for Indigenous and historically marginalised groups.
Genuine participation also requires the use of inclusive and
culturally appropriate communication methods that bridge
linguistic, cultural, and technological divides, ensuring that
all affected parties can fully understand and engage with
the processes at hand. Beyond communication, there is a
pressing need to strengthen community governance struc-
tures and invest in capacity-building to enable communi-
ties to advocate effectively for their rights and interests.

However, these measures alone are insufficient with-
out structural reforms aimed at dismantling entrenched
power asymmetries within decision-making systems.
Participation must not merely invite communities into pro-
cesses already dominated by corporate or state interests;
rather, it must empower them as co-decision-makers with
meaningful influence over outcomes. Without confront-
ing and transforming these systemic inequities, efforts at
PP will remain tokenistic, and the cycle of environmental
injustice, cultural marginalisation, and dispossession will
persist.

Despite these challenges, inspiring examples from
South Africa and Tanzania reveal the transformative po-
tential of grassroots activism and community advocacy
in reshaping environmental governance. In South Africa,
initiatives such as Keep Grahamstown Grahamstown and
the Makhanda Environmental Forum in Makhanda dem-
onstrate how local actions, through town hall gatherings,
petitions, and strategic public engagement, can pressure
municipal authorities to respond and promote a culture of
environmental accountability. Similarly, the Fuleni com-
munity’s opposition to coal mining, led by the MCEJO,
showcases how communities can effectively deploy legal
tools like Environmental Impact Assessments (EIAs) to

protect biodiversity, safeguard livelihoods, and uphold
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their rights. In Tanzania, examples from Dodoma and
Zanzibar further illustrate how structured participation,
through community clean-up campaigns and independent
waste management initiatives, can foster sustainable waste
practices, create jobs, and enhance public health. These
cases collectively underscore that community-led initia-
tives, when backed by supportive legal frameworks and
capacity-building efforts, are essential for realising envi-
ronmental justice, advancing sustainable development, and
promoting truly inclusive governance.

Also, the discussions in Parts 4.1 and 4.2 reveal that
South Africa’s environmental governance system, anchored
in the Constitution and supported by various legislative
instruments, provides a strong legal framework for PP. As
Van der Merwe (2003) highlights, this framework includes
national mechanisms that allow the public to express
opinions, access information, and engage meaningfully
in environmental decision-making. However, despite this
robust legal foundation, the practical implementation of PP
often falls short, with participation frequently reduced to a
procedural formality, particularly for historically marginal-
ised groups. This observation resonates with the concerns
raised by Davids (2005) and Legislative Sector — South
Africa (2013), who emphasise that genuine participation
requires reciprocal communication, collaborative problem-
solving, and sustained engagement throughout the entire
decision-making process—ifrom planning to evaluation.

A significant barrier to effective participation is the
capacity constraints within both government institutions
and communities, which perpetuate structural inequali-
ties. Kotzé’s (1997) people-centred approach advocates
for meaningful participation through open communication
and mutual influence, a view that aligns with the Public
Service Commission’s (2008) findings. The Commission
notes that while some government departments have estab-
lished functional PP units, many remain reliant on under-
resourced line function directorates, resulting in weak
institutional arrangements and poor coordination. This lack
of capacity hampers the realisation of meaningful partici-
pation, particularly in marginalised communities.

Moreover, while South Africa’s environmental legis-
lation theoretically supports PP, USEPA (2013) identifies
several critical challenges in its implementation. These

include the lack of detailed guidance on effective partici-

pation tools, the failure to publish participation notices to
reach illiterate or remote communities, and the perception
of PP as an obstacle to decision-making and socio-economic
development. In practice, public involvement tends to occur
only after key project decisions have been made, leaving
citizens with little opportunity to influence the outcomes.
Environmental assessment practitioners, though intended
to be independent, often align with project proponents,
and post-approval participation is typically limited to ap-
peals. By this time, many environmental and social im-
pacts have already emerged, making enforcement difficult.
Du Plessis (2008) emphasises that inclusive participa-
tion enhances legitimacy, accountability, and the effective
implementation of environmental policies. However, access
to information remains a significant barrier. Despite laws
such as the Promotion of Access to Information Act (PAIA),
many bodies obstruct or delay the release of essential envi-
ronmental information, and technical reports are rarely made
accessible or translated into local languages. Even when
the public submits detailed feedback, final reports often
mirror draft versions, reducing the impact of public input.
Given these challenges, Dai (2024) advocates for a
solution that emphasises civic education, targeted capac-
ity-building, and improved public access to information.
These measures are essential for empowering communi-
ties to actively participate in environmental decision-
making and to align public understanding with sustainable
development goals. Bridging the gap between policy and
practice requires South Africa to adopt inclusive and col-
laborative governance models, empowering communities
as co-creators of sustainable solutions. This is echoed by
Lewis-Lettington (n.d.) and Tang and Li (2020), who call
for bottom-up engagement and enhanced local government
accountability in addressing environmental challenges.
The case law discussed in Part 4.3 above demon-
strates that, despite South Africa’s constitutional and legis-
lative frameworks strongly supporting the principle of PP,
its effective implementation remains hindered by proce-
dural inefficiencies, administrative shortcomings, and po-
litical interference. This is consistent with the observations
made by USEPA (2013), which notes that although South
Africa’s progressive Constitution guarantees environmen-
tal rights and provides extensive legislative support for PP,

the actual practice of PP faces significant barriers. These
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include the lack of clear guidelines on effective participa-
tion tools and the tendency for government departments
and project proponents to dismiss public input, regarding it
as an obstacle to decision-making and development.

The judiciary’s endorsement of meaningful PP aligns
with the participatory ideals emphasised by Kotz¢é (1997),
Bekker (1996), and Van der Merwe (2003), who stress
the importance of reciprocal communication and people-
centred development in governance. Similarly, Dai (2024)
and Davids (2005) argue that meaningful PP is crucial not
only for sustainable development but also for democratic
governance. However, as USEPA (2013) highlights, key
challenges such as the lack of access to information, the
tendency for PP to occur too late in the process (often after
key project decisions have been made), and the exclusion
of marginalised groups persist, undermining these ideals.

Further, as reported by the Public Service Commis-
sion (2008), the absence of dedicated participation units in
many government departments points to a lack of institu-
tional capacity, which continues to hinder the realisation of
participatory ideals. USEPA (2013) echoes this sentiment,
noting that despite legal frameworks supporting PP, the
practical implementation remains weak due to bureaucratic
and logistical challenges, such as poorly timed public
comment periods and lack of access to critical documents.
These issues often lead to the public being excluded from
meaningful decision-making until it is too late to influence
key decisions.

To bridge this gap, Dai (2024) suggests that robust
participatory structures can be established through civic
education, targeted capacity-building, and the integration
of accountability mechanisms, which would help over-
come the barriers described by USEPA (2013). Du Plessis
(2008) also supports this view, arguing that such interven-
tions would not only improve decision-making processes
but also foster community ownership and administrative
accountability. Ultimately, transforming PP from a pro-
cedural formality into a substantive pillar of governance
requires comprehensive reforms, as outlined by both Dai
(2024) and USEPA (2013). These reforms should focus on
ensuring that the public’s input is valued and incorporated
into both the decision-making and implementation pro-
cesses, fostering more inclusive, transparent, and effective

environmental governance.

6. Conclusions and Recommenda-
tions

Advancing environmental sustainability in South Af-
rica’s cities through PP is essential for promoting inclusive
governance and ensuring equitable decision-making in en-
vironmental matters. This article explores the advancement
of environmental sustainability through PP within South
Africa’s constitutional and legislative frameworks. The
Constitution of South Africa, along with other legislative
instruments such as NEMA, SPLUMA, NEMPAA, NEM-
BA, the Municipal Systems Act, the Municipal Structures
Act, NEMICMA, NWA, NEMWA, AQA, and CCA, lays a
strong foundation for PP, emphasising democratic values,
transparency, and accountability.

Despite these constitutional and legislative guaran-
tees, practical challenges persist. Case law has shown that
PP is often treated as a procedural formality or undermined
by political interference, administrative inefficiencies, and
resource constraints. Marginalised communities, in par-
ticular, face significant barriers to meaningful engagement,
with limited access to resources and platforms, such as ret-
rospective participation, discretionary regulatory powers,
and resource disparities undermine the potential for foster-
ing truly participatory processes that would allow them to
influence environmental decisions that directly affect them.
These barriers limit the effectiveness of PP and hinder its
ability to drive meaningful environmental outcomes, par-
ticularly in marginalised communities.

To meaningfully enhance PP in advancing environ-
mental sustainability in South Africa’s cities, the following
integrated recommendations are proposed:

e Support capacity-building for marginalised com-
munities by providing financial, technical, and
legal assistance, as well as targeted environmental
education. Empowering communities in this man-
ner will enable active engagement in governance
processes, address systemic inequalities, and build
long-term resilience.

¢ Ensure timely, inclusive, and accessible participa-
tion by conducting consultations within clearly
defined time frames and utilising diverse com-
munication platforms. Special attention should be

given to rural and low-income areas to guarantee
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broad engagement across all sectors of society.

¢ Enforce robust accountability mechanisms to en-
sure that consultations are substantive rather than
mere procedural formalities. Community input
must be properly integrated into decision- making
processes, supported by transparent reporting and
independent monitoring systems.

e Integrate traditional knowledge systems by active-
ly involving traditional leaders and local custodi-
ans of ecological knowledge. Their insights can
foster more sustainable and culturally appropriate
environmental solutions.

e Strengthen political will and intergovernmental
coordination across national, provincial, and lo-
cal spheres of government. In this context, greater
alignment of legal frameworks, institutional re-
sponsibilities, and resources is essential for con-
sistent and cohesive policy implementation.

* Learn from shared experiences by systematically
reflecting on past initiatives, building on success-
es, and proactively addressing previous shortcom-
ings in participatory processes.

* Improve civic education programmes to enhance
public awareness, environmental literacy, and
meaningful engagement in governance. Informed
communities are better positioned to advocate for
sustainable and equitable outcomes.

e Expand and strengthen institutional capacity to
ensure that participatory practices are well-re-
sourced, professionally managed, and effectively
embedded in environmental governance systems.

e Recognise communities and NGOs as equal part-
ners rather than adversaries in decision-making
processes. Genuine collaboration fosters trust,
shared ownership of outcomes, and more just and

sustainable environmental solutions.
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