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ABSTRACT

The legal framework of water regulation can assume different characteristics according to each country’s reality.

The preservation and conservation of water and ecosystems depend on rules configuration in the Constitution and legal

prescriptions. This manuscript presents the Brazilian legal framework and water regulation. The analysis confirms

that in the Brazilian system water is regulated as environmental resource and environmental good. From a descriptive

methodology, the article explains how the Brazilian legal system works. The article also remarks on the regulation

of multiple uses of water, approaching the legal regulation among industrial, agricultural, and human consumption

of water. The aim of the paper is to explain normative regulation of water in Brazil, including the court’s activities in

cases of discharges of sewage directly into the rivers.
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1. Introduction

Water is a fundamental good recognized as a
human right by the United Nations. In spite of this,
water must be understood in several ways, according
to each peculiar regulatory system of each country
and its legal framework. This short article aims to
show how water regulation is established by the Bra-
zilian legal framework. First of all, it is necessary to

*CORRESPONDING AUTHOR:

note that each country regulates the water according
to its political law-maker system. In this point, it
is remarkable that Brazil has a political federative
system. It means that Brazil has not one legal frame-
work source, but three.

Brazil’s federative system has three levels. These
levels are federal law, state laws, and local laws. In
Brazil’s constitutional system, there are not two, but
three federative levels. The federal level is occupied
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by the “Union of States”, the state level is occupied
by twenty-six states and by federal district, and the
local level is occupied by the counties or cities.
Nowadays, Brazil has more than five thousand and
five hundred counties or cities. This article aims to
demonstrate how the Brazilian system works and
how the water regulation is built.

This article uses a descriptive methodology. It is
focused on normative acts. The conclusion is that the
Brazilian system treats the water in a double way.
The water as environmental source, used by mar-
ket relationship, and the water as an environmental
good. In this case, water has a peculiar regulatory
framework. It is interesting to note that if water is
regarded as an environmental resource, it will have a
different regulation from when water is categorized
as an environmental good.

2. Brazilian federalism and water
regulation

The Brazilian Constitution ", in Article 20, de-
termines that the water in the nation’s rivers and
lakes is a federal good. It is also considered a federal
good in cases of rivers or lakes located in two or
more states or between Brazil’s border with another
country. In another way, it is possible to say that it
is a federal property, but the water is good of the
Brazilian people. It is a diffuse legal good. The water
belongs to the Brazilian people. But for the task of
water management, water was turned into a federal
good. In Article 26, I, the Constitution says that if a
river or a lake is situated in a state’s area, the water
is the property of this state only. In addition to that,
subterranean water is the property of the state where
it is located. There is no provision that cities or coun-
ties have water property. And, if someone asked, the
rainwater has no owner. In other words, all individu-
als can collect rainwater and use it.

The consequence of this system is that under the
point of view property, the Brazilian system has a
double federative regulation. The regulation of water
has federal rules and state regulations. Article 22,
1V, determines that competence for law regulation
of water system is a federal responsibility. In this
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way, the Federal Union makes rules, acts, and laws
about the water, treating the water as an environmen-
tal resource. Even though water as environmental
resource is under federal regulation, the States are
responsible for applying federal regulations in their
territories. For instance, if a company wants to use
river water in its production, the company must
check first if it is a federal or a state river. In the case
of being a federal river, a federal government agency
needs to authorize this use. On the other hand, if it
is a state river, the attribution is by state government
agency. But if it is a subterranean water the compe-
tence is just by state government agency.

Therefore, the law that regulates water as an envi-
ronmental resource is a federal law, but both federal
and state agencies apply federal rules. At the same
time, each state has its rules about the agencies that
will apply the federal rules in their territory. There
are regulatory rules of water and execution rules of
the water legal framework. Federal acts determine
the rules. State rules say how to implement in each
state the regulatory execution.

The most important act of the water legal frame-
work is the Federal Act 9.433, published on January
8, 1997. This act establishes the National Water Re-
sources Policy. The article 1° determines:

Art. 1 The National Water Resources Policy is
based on the following grounds:

I—water is a public good;

I[—water is a limited natural resource, endowed
with economic value;

IlI—in situations of scarcity, the priority use
of water resources is human consumption and the
watering of animals;

1V—the management of water resources must
always provide for the multiple uses of water;,

V—the hydrographic basin is the territorial
unit for the implementation of the National Water
Resources Policy and the performance of the
National Water Resources Management System;

VI—the management of water resources must be
decentralized and rely on the participation of the
Government, users and communities.

It is important to note that the characteristics of
public good are linked to multiple uses of water.
Article 1° requires conjugating industrial, agricul-
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tural, and human consumption of water. In this way,
government agencies verify the limits of water use.
In periods of drought the water agency must reduce
industrial and agricultural use of water in favor of
human and animal consumption. The management
of water provided for by the law is so relevant that
impact several regions of the country.

Although Brazil has high indicators of water
availability, the distribution of water is unequal in
the territory. The provisions of Art. 1° makes pos-
sible the effectiveness of water management. On
the other side, water crisis, for instance, in result of
climate change provokes hard questions between hu-
man direct necessity and agricultural necessity. In a
long-term process, the reduction of water in agricul-
tural activities provokes effects on food availability.

Regarding water as an environmental resource,
the act determines that those who use the water must
pay for it. The public payment is named “ouforga
hidrica” ¥, The payment works as a tax based on
the use of water. So, if a company wants to use river
water or subterranean water, it must pay the govern-
ment for this use of water. Article 11 says that “the
purpose of granting rights to use water resources is
to ensure quantitative and qualitative control of wa-
ter use and the effective exercise of rights of access
to water”. It is important to note that insignificant
use of water is free of charge. Therefore, small pop-
ulation groups do not have to pay for their water
needs. The Act provides:

Art. 11. The purpose of granting rights to use
water resources is to ensure quantitative and
qualitative control of water use and the effective
exercise of rights of access to water.

Art. 12. The rights of the following uses of water
resources are subject to grant by the Government:

I—derivation or capture of a portion of the water
existing in a body of water for final consumption,
including public supply, or input for the production
process;

II—extraction of water from an underground
aquifer for final consumption or as input for the
production process;

llI—discharge of sewage and other liquid or

gaseous waste, whether treated or not, into bodies of
water, for the purpose of dilution, transportation or
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final disposal;

1IV—use of hydroelectric potential;

V—other uses that alter the regime, quantity or
quality of water existing in a body of water:

§ 1° Independent of grant by the Government, as
defined in regulation:

I—the use of water resources to meet the needs of
small population centers, distributed in rural areas;

II—derivations, funding and releases considered
insignificant,

II—accumulations of water volumes considered
insignificant.

$ 2 The granting and use of water resources for
the purpose of generating electricity will be subject

to the National Water Resources Plan, approved in

accordance with the provisions of item VIII of Art.

35 of this Law, obeying the discipline of the specific

sectoral legislation.

The law states the cases where the water agencies
require authorization to water use. It does not mean
that just the capture of water requires authorization.
The discharge of liquids or other products also re-
quires state authorization. Here there is a big prob-
lem in the Brazilian system. The network of sewers
and treatment plants are legal requirements. Howev-
er, there are so many problems in the law effective-
ness. The water agency has elaborated the Atlas of
sewage . According to the water agency, only 43%
of the Brazilian population has sewage collected and
treated. Moreover, 12% utilize septic tanks. There-
fore about 45% of population has proper treatment
of sewage.

Unfortunately, 18% has collected but not treated
sewage. The other 27% have not collected or treated
sewage. The situation provokes water contamination
and environmental problems. The environmental
problem comes to Courts. There are so many class
actions about the subject. In May 2023, the Superior
Tribunal de Justica, the second highest Court of Bra-
zil, judged the obligation of environmental damage
reparation in cases of throwing sewage without treat-
ment in the rivers . The environmental liability in
Brazil is covered by the principle of liability without
fault. The Courts use this argument to force public
and private agencies to make effective sewage col-
lection and treatment "',

Act 9.433 ¥ regulates water as environmental
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resource ). On another hand, the Brazilian system
regards water as an environmental good. In this sit-
uation, water is regarded as an important good, or
even as the most important good, by nature’s envi-
ronment. Here, water is analyzed as an ecological
good. The use of water entails effects on human life
and on ecosystem relationships. From that point of
view, the Brazilian constitutional framework deter-
mines the regulation by Article 24, VI. This article
says that it is the competence from Federal Union,
States and counties or cities to regulate together the
environmental protection. It is also their competence
the environmental defense and pollution control.

As previously said, the Brazilian system has fed-
eral, regional, and local rules according to its percep-
tion of water as an environmental good . Of course,
the local rules must be according to the regional
rules and both according to federal rules. However,
it is not so simple, and that is why conflicts about
the application of the adequate rule for each case
are not rare. For instance, there are judicial conflicts
concerning whether or not a local rule can forbid an
activity or a certain water utilization. It is not always
that a federal rule has a preponderance over a local
rule. It depends on the kind of rule and their relation-
ship with the environmental good protection. It is
possible that the use of water is forbidden in a vul-
nerable place, and it is allowed in another place.

The Act n. 6.938, by August 31, 1981 ), regulates
the water as environmental good, it also establishes
the National Environmental Policy. The act creat-
ed the National Environmental System. Hence, if a
company wants to use water in its activity, it must
have an environmental authorization and a sectori-
al authorization. The first is granted by regulatory
agencies, regarding water as environmental resource.
The second, considers water as environmental good.
It is possible that a company has sectorial license
but does not have environmental license. If the local
rules are not applicable in the case of the use of wa-
ter, as environmental resource, after all the counties
or cities are not owners of the water, their rules are
important in the analysis of environmental license.

3. Conclusions

The Brazilian system is remarkable for its diverse
and several normative fields. Regarding the Brazilian
legal framework, it is relevant to highlight that water
is regulated according to each regulatory field. The
federal agency of water is the Agéncia Nacional de
Aguas e Saneamento Bdsico—ANA, or National Wa-
ter and Basic Sanitation Agency. This agency must
dialogue with the regional agencies, according to the
rules from the National Water Resources Policy and
its National Water Resources Management System.

In addition to that, the federal government envi-
ronmental agency is the Instituto Brasileiro do Meio
Ambiente e dos Recursos Naturais Renovaveis—
IBAMA, or the Brazilian Institute for the Environ-
ment and Renewable Natural Resources. This envi-
ronmental agency must keep in touch with the state
and local environmental agencies. It is necessary to
get coherence into the federative legal framework
system.

Sectorial regulations and environmental regu-
lations must walk side by side. In fact, judicial and
normative system in Brazil recognized that there
is a preponderance of the water as environmental
good. But it does not mean that economic needs are
regardless. Never. Indeed, it is not possible to think
environmental questions without taking into account
society’s needs. The secret and at the same time the
problem is how to make a complex system efficient-
ly work. The problem does not have one correct
answer. But in all cases is relevant the participation
of federal, regional, and local spheres of government
as well as the stakeholders. It is not possible to solve
environmental problems or economic problems
about environmental resources without complex an-
SWers.
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